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COMMENTS OF THE PENNSYLVANIA COAL ALLIANCE 

ON THE STREAM PROTECTION RULE 

 

 The Pennsylvania Coal Alliance (PCA) appreciates the opportunity to provide comments on 

the U.S. Department of the Interior Office of Surface Mining Reclamation and Enforcement’s (OSM) 

proposed Stream Protection Rule (SPR), which would overhaul many of the environmental regulations 

promulgated under the Surface Mining Control and Reclamation Act of 1977 (SMCRA).  PCA is the 

principal trade organization representing underground and surface bituminous coal operators in 

Pennsylvania, as well as other associated companies whose businesses rely on coal mining and a 

strong coal economy.  PCA member companies produce almost 90 percent of the bituminous coal 

mined annually in Pennsylvania, which totaled over 59 million tons in 2014, making the 

Commonwealth the fourth largest coal producing state. 

Coal mining helps drive the Pennsylvania economy, supporting nearly 37,000 jobs, 

contributing $4.1 billion annually to the Commonwealth’s economy, and serving as the financial 

cornerstone for economic development for many of Pennsylvania’s coalfield communities since the 

mid-18th century. 

The Importance of Coal 

As the number one source of fuel for domestic electricity generation both nationally and 

in Pennsylvania,1 the coal industry is the most significant energy-related sector in the United 

                                                           
1 Annual Energy Outlook 2013, U.S. DEPT. OF ENERGY, ENERGY INFO. ADMIN., A-18 (Apr. 2015), available at 
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States.  Its importance reaches well beyond the power grid.  Across the country, over 80,000 

people are employed directly in coal mining operations,2 and 1.9 million are employed in positions 

tied to the coal industry.3  Comprising a large portion of the domestic energy market, the coal 

industry accounts for nearly a $225 billion impact to the U.S. economy.4 

Coal has long been among the cheapest and most abundant sources of energy, giving 

consumers access to reliable, affordable electricity at a time when other energy sources have 

increased, or will likely dramatically increase, in price.  Further, the coal industry and its utility 

customers have been actively developing advancements in generation efficiencies and pollution 

reductions, particularly with the development of state-of-the-art clean coal technologies in recent 

years.  

In short, not only has the coal industry been the historic backbone of American energy, it is 

now a cutting-edge pioneer that can power America into the future. 

Executive Summary of Comments 

Our comments include a range of concerns regarding the proposed SPR, which are discussed 

in greater detail below.  Our comments are summarized by the following outline: 

First, we have concerns regarding the method by which OSM drafted and revised the proposed 

rulemaking.  OSM did not adequately consider the economic impacts of the proposed rulemaking on 

the coal mining industry because the Draft Regulatory Impact Analysis (Draft RIA) did not consider 

the loss of coal reserves that will occur because of the proposed rulemaking’s impact on extraction 

costs.  Additionally, OSM did not fulfill the state consultation requirements mandated by the National 

                                                           

http://www.eia.gov/forecasts/aeo/pdf/0383(2015).pdf. 
2 Annual Coal Report, U.S. DEPT. OF ENERGY, ENERGY INFO. ADMIN., 27 (2015), available at 
http://www.eia.gov/coal/annual/pdf/acr.pdf.  
3 The Economic Contributions of U.S. Mining, NAT’L MINING ASS’N, E-1 (Sept. 2014), available at 
http://www.nma.org/pdf/economic_contributions.pdf. 
4 Id.; see also The Economic Impact of the Coal Industry in Pennsylvania, PA. COAL ALLIANCE, (2014), available at 

http://media.wix.com/ugd/203afb_fdd3aada0fd94deb80441c19d729196b.pdf (“In 2012, over $1.4 billion worth of 

coal and mining products produced in Pennsylvania were exported abroad, representing a 213 percent increase since 

2007.”).   
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Environmental Policy Act (NEPA).   

Second, the proposed rulemaking seeks to remedy a problem that does not exist.  The statistics 

cited in the proposed rulemaking clearly demonstrate the improved environmental performance of the 

industry and call into question whether a need for the proposed rulemaking exists.   

Third, aspects of the proposed rulemaking exceed OSM’s authority under SMCRA, would 

make compliance with the regulations practically impossible, and would give regulatory authorities 

nearly unlimited discretion in determining whether an operator is complying with the regulations. 

I. OSM did not adequately consider the impacts of the proposed rulemaking on the 

coal mining industry, as both the Draft RIA and OSM’s efforts at state 

consultation are incomplete. 
 

 OSM has not adequately considered the impacts of the proposed rulemaking on the coal mining 

industry because the Draft RIA minimizes the economic impact of the rule in its analysis by redefining 

“sterilized reserves” at the expense of the coal industry.  Additionally, OSM did not complete its 

required state consultation.     

The proposed rule presents significant challenges to the coal industry not captured by the Draft RIA, 

which underestimates the total cost of the rule by redefining “sterilized reserves.”  

 

 In the preamble to the rule proposal, OSM states that “the proposed rule would not make any 

coal reserves that are technically and economically feasible to mine under baseline conditions 

unavailable for extraction.”5  We disagree with OSM’s methodology used in the Draft RIA.   

 Any analysis of a proposed regulation’s impact on a natural resource industry should quantify 

reserves that would be lost due to the regulation.  Those reserves that are economically and 

technologically feasible to recover currently, but which become either economically or technologically 

infeasible to recover as a result of the SPR are “sterilized.”  The Draft RIA defines “sterilized reserves” 

as “coal that would be economical to mine and technically feasible to mine [but] unavailable for 

                                                           
5 80 FR 44476.  
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extraction as a result of the requirements of the rule.”6  This definition does not include those reserves 

that are no longer economical to mine because of the increased extraction costs caused by the proposed 

rulemaking – a key component of any effort to determine the actual economic effects of this 

rulemaking.   

 The Draft RIA’s redefinition of sterilized reserves helps explain the drastic difference between 

the Draft RIA’s predicted impact of the proposed SPR and that of the 2012 Economic Analysis of the 

Proposed Stream Protection Rule (2012 Analysis) commissioned by the National Mining Association 

(NMA).  The 2012 Analysis evaluated an October 2010 draft version of the SPR and assessed the 

impact of the draft rule on reserves.7  NMA’s 2012 Analysis included within the definition of “decrease 

in recoverable reserves” those reserves rendered economically infeasible to recover because of the 

increased cost of mining associated with the October 2010 draft SPR.  NMA’s 2012 Analysis concluded 

that the October 2010 draft of the SPR, if implemented, would decrease total U.S. coal reserves 

between 30.4% and 41.5%.  Of that amount, total underground reserves would decrease between 

43.1% and 62.3% and surface reserves would decrease between 23.8% and 28.1%.  NMA’s 2012 

Analysis expected Appalachia to fare far worse than the national average (total decrease in reserves: 

44.5% to 78.6%; decrease in underground reserves: 38.1% to 68.0%; decrease in surface reserves: 

55.7% to 78.3%).   

 NMA’s 2012 Analysis also estimated a $14-20 billion loss of coal production.  In Appalachia 

alone, the analysis found that the anticipated annual decrease in coal mining output could value 

between $9.7 and $15.7 billion.  In sharp contrast, OSM’s Draft RIA estimates total compliance costs 

– including state regulatory authority compliance costs – to be $52 million annually ($24 million in 

Appalachia alone).  Even so, the SPR preamble admits that compliance costs would comprise 4.7% of 

                                                           
6 Draft Regulatory Impact Analysis of the Stream Protection Rule, U.S. OFFICE OF SURFACE MINING, ES-32 

available at http://www.osmre.gov/programs/RCM/docs/sprRIA.pdf (emphasis added).  
7 Economic Analysis of Proposed Stream Protection Rule, NAT’L MINING ASS’N, (Mar. 5, 2012), available at 

http://www.nma.org/attachments/article/226/Environ%20report.pdf.  
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gross annual revenues for surface mines with less than 500 employees and 2.5% of gross annual 

revenues for underground mines with less than 500 employees.8  

 OSM should revise the Draft RIA, using a definition of “sterilized reserves” that accounts for 

those coal reserves that would no longer be profitable to extract if the proposed rulemaking is 

promulgated.  OSM should then utilize the amended Draft RIA to make appropriate adjustments to the 

proposed rulemaking.     

OSM did not comply with 43 CFR 46.230 because the agency did not adequately consider input from 

the state regulatory authorities tasked with reviewing the Draft Environmental Impact Statement. 

 

 NEPA regulations require federal agencies to “[r]equest the participation of each cooperating 

agency. . .at the earliest possible time” in the rulemaking process and to “collaborate, to the fullest 

extent possible, with all cooperating agencies concerning those issues relating to their jurisdiction and 

special expertise.”9  To comply with federal NEPA regulations, OSM signed a Memorandum of 

Understanding (Memorandum) with several states that provides participating states an opportunity to 

read and comment on advanced draft chapters of the Draft Environmental Impact Statement (Draft 

EIS) related to the proposed SPR.   

 Several states questioned the adequacy of the Draft EIS and the process used to create it.  

Alabama, Kentucky, New Mexico, Utah, Texas, and West Virginia10 (representing nearly 30% of the 

nation’s supply of coal) withdrew from the Memorandum.  OSM should suspend the proposed 

rulemaking and Draft EIS until it has adequately considered the concerns and suggestions of the states 

                                                           
8 80 FR 44582. 
9 43 CFR 46.230 (emphasis added).  
10 Among West Virginia’s principle complaints regarding the Draft EIS was that “OSM has, among other things, 

substantially revised the draft EIS to expand the range of alternatives from four to nine, selected a preferred 

alternative and gone beyond the original scope in examining the federal stream buffer zone rule.  These revisions 

were undertaken without meaningful input from West Virginia and other states that agreed to participate in the EIS 

as cooperating agencies.  At this same briefing, OSM informed the cooperating agencies there would be no further 

opportunities for cooperation, unless OSM needed information in response to public comments, and the states would 

see the draft EIS once it is published for public comment.”  Letter to the Honorable Joseph G. Pizarchik, Director, 

Office of Surface Mining, Reclamation and Enforcement, (Nov. 23, 2015), available at 

http://media.wvgazette.com/static/coal%20tattoo/stateslettertoosmre.pdf.  
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that voluntarily engaged in the consultation process.   

 Several state agencies believe that OSM has not complied with the spirit and letter of 43 CFR 

46.230.11  In early 2011, not even two years into the six year drafting process, eight states expressed 

significant concerns regarding the “quality, completeness and accuracy of those portions of the Draft 

EIS” that they had thus far been able to review.  The states alleged that parts of the Draft EIS were 

“nonsensical and difficult to follow” and read “like a cut-and-paste exercise utilizing sometimes 

unrelated pieces from existing documents in an attempt to create a novel approach to the subject 

matter.”  Furthermore, and perhaps even more troubling given OSM’s unrealistic 90-day comment 

period, states were given “only five working days to review the material” – a period of time that, if 

true, raises serious concerns about whether OSM engaged in the process in good faith.   

 For example, on May 20, 2015, West Virginia terminated its cooperating agency status 

agreement, specifically stating that: 

We entered into this agreement in good faith, believing that OSM wanted to engage West Virginia 

and other coal-producing states as active partners in the development of the Stream Protection Rule 

EIS.  It is clear now that our faith in this relationship was misplaced.  OSM has shown a complete 

lack of interest in the input of the states most affected by this rule. It appears the federal agency 

wanted nothing more than the rubber stamp of state agencies on a rule that those states were given 

no opportunity to help craft.12 

 

On July 15, 2015 Congressman Robert Bishop asked the Comptroller General to investigate OSM’s 

development of the Draft EIS.13   

 OSM should suspend the proposed rulemaking until a complete investigation of the process by 

which the Draft EIS was written can be completed.  The seriousness of the accusations leveled by at 

least nine states since 2011 warrants a pause in the rulemaking process until a determination can be 

made as to whether OSM staff deliberately neglected federal regulations.  Even if an investigation 

                                                           
11 Id. 
12 Id. 
13 Letter from Congressman Rob Bishop, Chairman of the Committee on Natural Resources to the Honorable Gene 

L. Dodaro, Comptroller General of the U.S., (July 15, 2015), 

http://naturalresources.house.gov/uploadedfiles/bishop_dodaro_7_15_15.pdf 
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concludes that OSM staff complied with the letter of 43 CFR 46.230, OSM should reengage state 

agencies and take into account their concerns regarding the Draft EIS.   

 Reengagement is particularly critical given the proposed rulemaking’s requirement that 

regulatory authorities amend state plans within 42 months of the SPR’s effective date.  Forty-two 

months does not provide regulatory authorities with enough time to enact the significant changes to 

state programs that the SPR would require.  In 42 months, regulatory authorities would be required to 

draft regulations overhauling their mining programs, publish and receive comment on the proposed 

regulations, and amend and finalize the regulations to comply with a rulemaking that OSM took six 

years (72 months) to draft.  

II. The proposed rule seeks to dramatically overhaul the environmental regulations for 

an industry that has exceeded every reasonable environmental performance 

expectation in the past 30 years. 
 

 The proposed SPR seeks to remedy a problem that simply does not exist.  OSM acknowledges 

the dramatic environmental improvement the coal industry has made in the past 50 years:  

Improved permitting practices and advances in predictive techniques have almost eliminated acid 

mine drainage with respect to surface mining permits issued in the last three decades.  For example, 

in Pennsylvania, a state in which acid mine drainage has historically been a widespread and 

significant problem, a 1999 study found that only 17 (one percent) of the 1,699 surface mining 

permits issued in Pennsylvania between 1987 and 1996 had long-term postmining discharges that 

required treatment.14  

 

OSM found that of the Pennsylvania mining permits issued between 1987 and 1996, only one percent 

of the mining operations resulted in postmining discharges requiring treatment.  The cited statistics 

are nearly 20 years old and the environmental performance of the industry has only improved since 

1987, meaning that many of the problems OSM seeks to remedy in the proposed rulemaking were 

remedied by the industry at least 30 years ago.   

 OSM’s most recent Annual Evaluation of the Pennsylvania Program states that the 

Pennsylvania Department of Environmental Protection “is administering a program where active 

                                                           
14 80 FR 44532.  
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mining sites are, with few exceptions, in compliance with planning, mining, and reclamation 

standards.”15  In fact, the Commonwealth has just 28 bond forfeiture sites with water pollution still 

occurring, a number that has steadily decreased over the past five years.16  The Commonwealth’s steady 

improvement across an array of environmental metrics proves that the current regulations are achieving 

their aim of strong environmental protection without needlessly suffocating the coal industry.   

 The Commonwealth’s successful implementation of the current regulations mirrors that of peer 

states.  For example, OSM’s Fiscal Year 2016 Budget Request states that the percentage of active coal 

mining sites that are free of offsite impacts has increased from 86% to nearly 90% in just the past four 

years.17  Several states, including Texas and Wyoming, are operating regulatory programs under which 

100% of active coal mining sites are free of offsite impacts.18  There is no reason to believe that the 

improvement in the industry’s environmental performance metrics will not continue under the current 

regulations.   

III. Many provisions in the proposed rule exceed OSM’s statutory authority, make 

compliance impossible, or are drafted so broadly as to give unreasonable compliance 

discretion to the regulatory authority.  

 

 Our comments are divided into two sections, the first detailing comments applicable to the 

entire rulemaking and the second detailing comments applicable to subparts of the rulemaking.   

Comments Generally Applicable to Entire Proposed Rulemaking 

 

A. The 90-day comment period is not sufficient to allow regulatory agencies, industry groups, 

environmental advocacy organizations, and other interested parties a fair opportunity to 

thoroughly review and comment on the proposed rulemaking. 

 

                                                           
15 2014 Pennsylvania Annual Evaluation Report, U.S. OFFICE OF SURFACE MINING, (Oct. 13, 2015), available at 

http://www.portal.state.pa.us/portal/server.pt/document/1544562/pa14-aml-reg_pdf. 
16 Id. at Table 7C.  
17 OSM Fiscal Year 2016 Budget Request, U.S. OFFICE OF SURFACE MINING, 31 (2015), 

http://www.osmre.gov/resources/budget.shtm.  
18 Annual Report for the Regulatory and Abandoned Mine Land Programs Administered by the Railroad 

Commission of Texas, for Evaluation Year 2014, U.S. OFFICE OF SURFACE MINING, 4, 20, available at 

http://www.mcrcc.osmre.gov/states/texas.shtm; Annual Report for the Regulatory and Abandoned Mine Land 

Programs Administered by Wyoming Department of Environmental Quality, Land Quality Division of Wyoming, 

Evaluation Year 2014, U.S. OFFICE OF SURFACE MINING, 

http://www.wrcc.osmre.gov/programs/stateTribalOversight/wyoming.shtm. 
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The proposed rulemaking represents the first overhaul of surface and underground mining 

permitting, bonding, and performance standards since 1983.  All interested parties, including state 

regulatory agencies, industry groups, and environmental advocacy organizations, must be given a fair 

and adequate opportunity to review and comment on the proposed rules.   

Ninety days is not enough time for the public, regulatory agencies, or regulated entities to 

review 1,238 pages of the proposed rule, 1,267 pages of the Draft EIS, and 740 pages of the Draft RIA.  

Together, the documents comprise some 3,245 pages in length, which is nearly 64 pages of text to read, 

digest, and comment on for each workday of the comment period.   

According to the OSM’s SPR History, the proposed amendments to the regulations began in 

2009, over six years ago.   If a dedicated federal agency with unique expertise in the field of coal 

mining regulations takes over six years to propose amendments to the current regulatory scheme, then 

regulated entities should be given more than 90-days to comment on the proposed amendments. 

B. OSM’s use of § 515(b)(24) to amend permit application and bonding requirements without 

conducting the balancing test mandated by § 102(f) calls into question whether the proposed 

rulemaking is in excess of the agency’s statutory authority. 

 

 Section 515(b) of SMCRA lists 25 performance standards that regulatory authorities must use 

to determine the adequacy of coal mining permit applications.  Section 515(b)(24) states: 

General performance standards shall be applicable to all surface coal mining and reclamation 

operations and shall require the operation as a minimum to. . .the extent possible using the best 

technology currently available, minimize disturbances and adverse impacts of the operation on fish, 

wildlife, and related environmental values, and achieve enhancement of such resources where 

practicable. . . 

 

 The proposed rulemaking cites § 515(b)(24) some 76 times as authority for proposed 

amendments.  OSM appears to take the position that § 515(b)(24) may be used to support nearly any 

environmental protection provision, no matter how cumbersome or what the cost to industry.  Section 

102(f) of SMCRA, however, states that one of the primary purposes of the Act was to:  

. . .assure that the coal supply essential to the Nation’s energy requirements, and to its economic and 

social well-being is provided and strike a balance between protection of the environment and 

agricultural productivity and the Nation’s need for coal as an essential source of energy. 
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 We read §§ 102(f) and 515(b)(24) together to mean that OSM and regulatory authorities may 

develop regulations protective of fish and wildlife habitat, but only insofar as such regulations balance 

protection of the environment and the Nation’s need for coal as an essential source of energy.  The 

rulemaking, which cites §102(f) just twice with respect to specific provisions, lacks this critical 

context.   

C. OSM’s proposed regulations would require restoration of the ecological function of 

perennial and intermittent streams in a manner that is overly subjective and vague.  

 

 OSM proposes to address the “loss of stream miles” by adopting standards that would minimize 

“mining through” perennial and intermittent streams.  The current regulations in 30 CFR 816.43 and 

30 CFR 816.57 require operators diverting stream segments to “approximate the premining 

characteristics of the original stream channel, including any natural riparian vegetation...”  The 

proposed rulemaking would amend OSM’s objective restoration requirements, that require operators 

to approximate hydrological and riparian vegetation characteristics, with a subjective standard that 

would require restoration of the “ecological function” of a stream.  OSM proposes to define “ecological 

function” as: 

the role that the stream plays in dissipating energy and transporting water, sediment, organic matter, 

and nutrients downstream.  It also includes the ability of the stream ecosystem to retain and 

transform inorganic materials needed for biological processes into organic forms (forms containing 

carbon) and to oxidize these organic molecules back into elemental forms through respiration and 

decomposition.  Finally, the term includes the role that the stream plays in the life cycles of plants, 

insects, amphibians (especially salamanders), reptiles, fish, birds, and mammals that either reside in 

the stream or depend upon it for habitat, reproduction, food, water, or protection from predators.  

The biological condition of a stream is one measure of its ecological function.19   

 

 OSM should retain the current regulations and not require restoration of the “ecological 

function” of stream segments because the proposed standard is more subjective and would inhibit the 

ability of operators to accurately project regulatory obligations in permit applications.  State regulatory 

agencies would have essentially unlimited discretion to hold bonds associated with streams indefinitely 

because insignificant differences and natural variations between the ecological functions of the pre-

                                                           
19 80 FR 44470. 
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mining stream segment and the restored stream segment could be unavoidable.  Significantly, the case 

studies OSM cites in the preamble do not support the proposition that operators are able to ecologically 

restore mined-through stream segments to the specificity of the proposed definition.20  The preamble 

makes clear that the stream segments studied did not fully restore the ecological function of the mined-

through segment.  OSM does not cite any stream segment that has replicated its pre-mining ecological 

function.   

 The definition of “ecological function” is extremely important to the rulemaking as a whole.  

Proposed § 780.27(c)(2)(iv) would require a permit applicant or permittee to demonstrate that it can 

restore the ecological function of a perennial or intermittent stream before mining through or diverting 

it.  Proposed § 816.57 would require that the applicant demonstrate the complete restoration of the 

ecological function of a stream section before qualifying for full bond release.  If the proposed 

definition of “ecological function” is too broad, it would be significantly more difficult for the 

regulatory authority to make the determinations required by the proposed rulemaking and operators 

may very well be unable to achieve bond release despite performance of best practices and significant 

reclamation work.   

D. OSM should continue to differentiate between perennial, intermittent, and ephemeral 

streams because the three play significantly different roles in the hydrologic balance of 

watersheds. 

 

 OSM states that it is considering a rule proposal that would not differentiate between perennial, 

intermittent, and ephemeral streams.  OSM should continue to differentiate between the three types of 

                                                           
20 80 FR 44440 (In Illinois, case studies documented that stream flowing through channels reconstructed after 

mining can approach the regional biological diversity found in streams in unmined watersheds in that region.  

Another Illinois study focused on 25 miles of low-gradient perennial streams with moderately disturbed 

premining watersheds.  Those stream segments were relocated in the 1980s to facilitate mining and then were 

restored to their approximate premining location, although two of the three streams were routed through 

permanent pit impoundments for part of their length.  In general, the study found that the premining 

hydrological form and ecological function of the streams have been successfully restored, based on a 

comparison with relatively undisturbed segments of those streams that are upstream of the mining operations.  

The exception is fish abundance and diversity, which is substantially lower, perhaps, the authors suggest, 

because of the lack of mature riparian timber and instream woody debris . . .) 
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streams, which each play significantly different roles in the hydrologic balance of watersheds.  Ending 

differentiation would result in regulatory uncertainty and additional regulatory burdens for operators 

and regulatory authorities.  

 The proposed rulemaking would require extensive, and ultimately impracticable, baseline 

monitoring that cannot be applied to ephemeral streams as drafted.  Ephemeral streams only flow 

during or near precipitation events, and are not fed by groundwater sources.  Therefore, operators 

would appear unable to complete the groundwater monitoring requirements in proposed §§ 780.19 and 

784.19.  Additionally, the proposed sections do not appear to consider a situation in which an 

ephemeral or intermittent stream does not flow during a given month or months due to natural 

conditions unrelated to drought.  It seems unclear whether operators may submit a “no flow” reading 

in place of a sample result during those months in which such streams do not contain water.    

 If the proposal is adopted, the “general prohibition” in §§ 780.21(b)(8)(i) and 784.21(b)(8)(i) 

would apply to perennial, intermittent, and ephemeral streams.  As OSM notes, in Appalachia “it is 

impossible to conduct surface mining without disturbing a number of minor natural streams . . .”21 – 

which would make the “general prohibition” applicable to all coal mining activities in Appalachia.  

Obtaining regulatory approval to conduct coal mining operations in Appalachia would then necessarily 

involve the extensive requirements in proposed §§ 780.28 and 784.28, placing a significant economic 

burden on all operators and a significant regulatory burden on state authorities.   

 The convergence of new requirements for ephemeral streams, the updated “Waters of the U.S.” 

rulemaking (currently stayed nationwide), and proposed §§ 780.19(k) and 784.19(k) could have 

unintended operational consequences and create significant confusion for regulated operators.  

Specifically, PCA has concerns that the practical difficulties in identifying all ephemeral streams would 

exacerbate operator compliance with the proposed rulemaking.   

                                                           
21 It is unclear and undefined what constitutes a “minor” natural stream.  
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 The preamble to the proposed rulemaking indicates that OSM will likely interpret terms in the 

regulation consistently with U.S. Army Corps of Engineers and U.S. Environmental Protection Agency 

regulations.22  Proposed §§ 780.21 and 784.21 would require that the operator map ephemeral streams 

as part of the cumulative hydrologic impact assessment.  The definition of ephemeral streams in the 

updated “Waters of the U.S.” rulemaking would include bodies of water that could be very difficult 

for environmental consultants and credentialed professionals to find and map.  For example, ephemeral 

streams includes tributaries that contain “one or more constructed breaks . . . or one or more natural 

breaks (such as wetlands along the run of a stream, debris, piles, boulder fields, or a stream that flows 

underground) . . .”23  Finding ephemeral streams, which by definition do not have water throughout 

the year, flowing underground could be extremely difficult even for credentialed environmental experts 

employed by operators.  If the operator, despite best practices and efforts, fails to find and map an 

ephemeral stream, and later discovers it during mining operations, proposed §§ 780.19(k) and 

784.19(k) would allow the regulatory authority to render the permit “void from the date of issuance” 

and order the permittee to “cease mining-related activities and immediately begin to reclaim the 

disturbed area.” 

 Finally, the model mines in the Draft RIA do not appear to consider the possibility that the 

proposed rulemaking might end differentiation between perennial, intermittent, and ephemeral 

streams, meaning that OSM has not adequately vetted the economic impact of the proposal, which 

could be substantial in this regard.  

Comments Applicable to Specific Subsections of Proposed Rulemaking 

PART 701 – PERMANENT REGULATORY PROGRAM  

 

Section 701.5:  Definitions  

 

Adjacent area 
 

                                                           
22 80 FR 44478. 
23 80 FR 37107 (emphasis added). 
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 OSM proposes to define “adjacent area” – in part – as “[t]he area outside the proposed or actual 

permit area within which there is a reasonable possibility of adverse impacts from surface coal mining 

operations or underground mining activities as determined by the regulatory authority.”  OSM proposes 

to replace the current standard of “reasonably be expected to occur” with “reasonable possibility” 

because OSM believes “reasonably be expected to occur” means that the adverse impacts must be 

“almost certain to occur.”  We disagree with OSM’s reasoning because “reasonably be expected” does 

not mean “almost certain.”  

 OSM is also considering defining “adjacent area” to include, at minimum, the HUC-12 

watershed or watersheds in which the proposed or actual permit area is located.  OSM should not 

include language tying “adjacent area” to the HUC-12 watershed because:  (1) HUC boundaries are 

fixed and do not vary with the location of the mining operation; (2) surface water data collected from 

upstream sources would be of little or no value in making permitting decisions; and (3) the average 

size of a HUC-12 watershed – between 15 and 65 miles – if far larger than the area necessary to 

establish baseline conditions.  We suggest that OSM retain the current definition of “adjacent” without 

amendment.     

Material Damage to the Hydrologic Balance Outside the Permit Area 

 

 The proposed definition of “hydrologic balance outside the permit area” appears overly broad 

and impractical.  The proposed definition would prevent regulatory authorities from issuing permits or 

renewals if it is determined that the proposed mining operations would preclude “reasonably 

foreseeable future uses” of water.  No definition of “reasonably foreseeable future uses” is given in the 

proposed rulemaking and no guidance from OSM concerning how the applicant or regulatory authority 

will be expected to determine reasonably foreseeable future uses is included in the preamble.   

 The lack of a definition for a “reasonably foreseeable use of surface water or groundwater 

outside the permit area” becomes especially problematic when viewed in conjunction with other 

proposed requirements.  Proposed § 780.19(a) would require that permit applications include 
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information necessary for preparing the cumulative impact assessment “including an evaluation of 

whether the proposed operation has been designed to prevent material damage to the hydrologic 

balance outside the permit area.”  The applicant, therefore, must affirmatively demonstrate that the 

proposed operation will not preclude any reasonably foreseeable future use of surface water or 

groundwater outside the permit area.  If a permittee inadvertently fails to list an objectively foreseeable 

future use but the state agency nevertheless issues a mining permit, proposed §§ 780.19(k) and 

784.19(k) would allow the regulatory authority to render the permit “void from the date of issuance” 

and order the permittee to “cease mining-related activities and immediately begin to reclaim the 

disturbed area.”  The proposed provision would void the permit even if the applicant’s consultants and 

the agency’s staff experts reviewing the application do not foresee the future use.  Without a clear 

definition of “reasonably foreseeable future uses,” the significant operational consequences of 

proposed § 780.19 could lead to extended speculation regarding future surface water and groundwater 

use and a lack of regulatory certainty regarding permits issued by the regulatory authority.  OSM should 

either delete the term “reasonably foreseeable future use” from the proposed rule or, in the alternative, 

narrowly define the term with objective standards the regulated community would understand.   

 Additionally, the proposed rule contains no indication of how “probable” an adverse impact to 

a water use must be to prevent the regulatory authority from issuing a permit or renewal.  The preamble 

only notes that there must be “some probability.”  In the preamble, OSM discusses the interaction 

between existing and future water uses and the assessment of potential adverse impacts off the permit 

site as follows: 

Our proposed definition reflects our conclusion that the mere possibility of an acid or toxic discharge 

or other type of degradation of surface water or groundwater does not provide an adequate basis for 

permit denial on the grounds that it would not prevent material damage to the hydrologic balance 

outside the permit area. Instead, for a permit to be denied on this basis, there must be some 

probability of the formation of acid or toxic mine drainage that may continue after the completion 

of mining and land reclamation, and there must be a reasonable likelihood that the reclamation plan 

proposed by the applicant will not be capable of preventing the formation of that drainage… [In] 

the preamble to the 1983 version of 30 CFR 780.21(g), we stated that the cumulative hydrologic 

impact assessment must be “accomplished in an environmentally and scientifically sound fashion,” 

and that it “cannot reasonably be extended to include remote and speculative impacts.”  Instead, 
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we determined that the assessment “should be based upon those impacts that have a reasonable 

likelihood for occurring and which are sufficiently defined to enable the regulatory authority to 

reach a decision.”24  

 

OSM must develop a more objective standard for this rule than merely “some probability.”  

PART 773 – REQUIREMENTS FOR PERMITS AND PERMIT PROCESSING 

 

Section 773.15:  What findings must the regulatory authority make before approving a permit 

application?  

  
 Here, we incorporate our comments with respect to the proposed definition of “material 

damage to the hydrologic balance outside the permit area,” which we believe would significantly affect 

the implementation of proposed § 773.15.  

 Proposed subsection (j) would require that, before issuing a permit, the regulatory authority 

find that the proposed operation is not likely to jeopardize the continued existence of a species that the 

Secretary of the U.S. Fish and Wildlife Service (USFWS) has proposed for listing.  The Endangered 

Species Act (ESA) fully protects endangered and threatened species.  However, the proposed 

rulemaking would extend protections to some species proposed for listing that USFWS subsequently 

elects not to list after the appropriate notice and comment period.  Because the proposed rulemaking 

would extend ESA-level protection for species not found to be threatened or endangered, proposed 

subjection (j) should be deleted.  

 Additionally, proposed subsection (n)(1) would require the applicant to demonstrate that “the 

operation has been designed to prevent the formation of discharges with levels of parameters of concern 

that would require long-term treatment after mining has been completed.”  This requirement should be 

limited to preventing post-mining discharges from the operator’s activity rather than requiring the 

operator to address preexisting conditions.   

 Subsection (n)(2) also requires the permit applicant to demonstrate a negative; that there is no 

credible evidence that the design of the proposed operation will not work as intended.  The applicant 

                                                           
24 80 FR 44474.  
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may be required to address any evidence put forth that the operation will not work as intended, but 

should not be required to demonstrate the nonexistence of “credible evidence.”  

PART 774: REVISION; RENEWAL; TRANSFER, ASSIGNMENT, OR SALE OF PERMIT 

RIGHTS; POST-PERMIT ISSUANCE REQUIREMENTS 

 

Section 774.15:  How may I renew a permit? 

 

 Proposed subsection (b)(2)(vii) would require each application for a permit renewal to include 

an analysis of the monitoring results for surface water, groundwater, and the biological condition of 

streams as well as an evaluation of the accuracy and adequacy of the determination of the probable 

hydrologic consequences (PHC) of mining.  Subsection (b)(2)(viii) would require that the renewal 

application include either an update of the PHC determination or documentation that the findings in 

the existing PHC determination are still valid.  Proposed subsections (b)(2)(vii) and (b)(2)(viii) should 

be deleted from the rulemaking.   

 An application to renew a permit to include updated monitoring results is unnecessary because 

the operator’s discharges are monitored through the NPDES program.  Surface water and groundwater 

conditions and the biological condition of streams are the result of a multitude of factors, many of 

which are outside the control of mining operators.  Superseding reliable NPDES effluent monitoring 

in the permit – which regulates discharges largely in the control of operators – with a complex matrix 

of water quality determinations that are susceptible to outside influences largely beyond the control of 

operators is unnecessary.  NPDES permit compliance is a more reliable indicator of mine operator 

performance than the water quality indicators listed in proposed § 774.15.   

 Requiring the regulatory authority to review the PHC determination before renewing the permit 

would necessitate another finding that the operations will not cause material damage to the hydrologic 

balance outside the permit area.  Under proposed §§ 774.15(b)(2)(viii), 780.20 and 784.20, if the 

regulatory authority determines, during the initial permit review, that the proposed operation would 

not preclude any reasonably foreseeably future uses and grants a permit, and a new, previously 
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unforeseeable use becomes foreseeable before renewal, the regulatory authority must deny the permit 

renewal if that use would be precluded by the mining activities.  Additionally, the proposed amendment 

exceeds § 510(b)(3) of SMCRA, which states that “no permit revision or application shall be approved 

unless the application affirmatively demonstrates and the regulatory authority finds . . . the proposed 

operation . . . has been designed to prevent material damage to hydrologic balance outside permit area.”  

SMCRA applies the PHC determination only to permit revisions and applications, not permit renewals.   

PARTS 779 AND 783 MINIMUM REQUIREMENTS FOR INFORMATION ON 

ENVIRONMENTAL RESOURCES AND CONDITIONS.  

 

Sections 779.19 and 783.19:  What information on vegetation must I include in my permit 

application? 

  
 Proposed subsection (a)(1) would require the permit applicant to identify whether the site 

“contains native plant communities of local or regional significance” without any guidance as to what 

constitutes a plant community of local or regional significance.  This is unreasonable, vague, overly 

subjective, and not necessary. 

Sections 779.20 and 783.20:  What information on fish and wildlife must I include in my permit 

application? 

 

 Proposed subsection (c)(1) would require the permit applicant, for each species listed or 

proposed for listing within adjacent areas, to describe the effects of future state or private activities that 

are reasonably certain to occur within the proposed permit and adjacent areas.  Even if “adjacent areas” 

was interpreted by the regulatory authority to only include a more limited scope than the preamble 

suggests, the proposed language would place a significant burden on permit applicants to know the 

affairs and plans of all private surface landowners in a given area and convey those plans as part of a 

permit application.  This section should be deleted.   

 Proposed subsection (e), which would allow a regulatory authority to determine that a stream 

segment is of such exceptional environmental value that any adverse mining-related impacts must be 

prohibited, should also be deleted.  Proposed subsection (e) contains no objective clarifications for 
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determining what constitutes exceptional environmental value and therefore is too subjective.  

Sections 779.22 and 783.22:  What information on land use and productivity must I include in 

my permit application? 

 

 Proposed subsection (b) would require the permit applicant to include a narrative analysis of 

the capability and productivity of the proposed permit area before mining, including average yield of 

food, fiber, forage, or wood products obtained under high levels of management and the productivity 

of the proposed permit area before mining for fish and wildlife.  The preamble elaborates that OSM 

proposes “to require a description of all historical uses of the land without a time limitation and without 

limitation to the single use preceding the permit application . . .”25 

 Many areas of Appalachia were first mined well over 100 years ago and specific information 

regarding the original land uses the property was capable of supporting, including the average yield of 

food, fiber, forage, or wood products, would be difficult or impossible to obtain or speculative.  

Additionally, the “high levels of management” requirement mandates that coal mining operators 

speculate regarding industries and commercial enterprises about which they have no expertise.  We do 

not believe this information adds any material benefit to the permit reviewer.  OSM should delete 

subsection (b) in its entirety.   

Sections 779.24 and 783.24:  What maps, plans, and cross-sections must I submit with my permit 

application? 

 

 Proposed subsection (a)(13), which requires a map of the location of any discharge from an 

active, inactive, or abandoned surface or underground mine that is hydrologically connected to the 

proposed permit area or that is located within one-half mile of the permit area, may present private 

property access issues for permit applicants.   

 Proposed subsection (a)(27) would require the permit applicant to identify all conventional and 

unconventional oil and natural gas wells within the proposed permit area.  OSM should amend the 

                                                           
25 80 FR 44485.  
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proposed subsection to limit the permit applicant’s search to wells mapped on state records.  Operators 

should not be responsible for finding wells that a reasonably prudent investigation would not uncover.  

PARTS 780 AND 784 MINIMUM REQUIREMENTS FOR OPERATION AND 

RECLAMATION PLANS  
 

Sections 780.12 and 784.12:  What must the reclamation plan include? 

 

 In general, proposed §§ 780.12 and 784.12 are overbroad and impracticable.  The proposed 

regulations, which require detailed plans for a large list of subjects, including permittee’s animal 

husbandry practices and permittee efforts to curtail the establishment of invasive species, appear 

overbroad.  These plans would require extensive paperwork not currently required by the regulations.  

We suggest that OSM rewrite the drafted language in its entirety to make the requirements feasible for 

both the operators and the regulatory authorities.   

Sections 780.16 and 784.16:  What must I include in the fish and wildlife protection and 

enhancement plan? 

 

 Proposed § 780.16 is overly broad, would be extremely burdensome to the regulated 

community, and would only realize insignificant environmental benefits.  OSM should retain current 

30 CFR 780.16 without amendment.  

 Proposed subsections (c)(1), (c)(3), and (c)(5) would require that mine operators: 

 time operations to avoid or minimize disruption of critical life cycle events for fish and wildlife, 

including migration, nesting, breeding, calving, and spawning;  

 

 to the extent possible, maintain an intact forested buffer at least 100 feet wide between surface 

disturbances and perennial and intermittent streams that are located in forested areas; and  

 

 periodically evaluate the impacts of the operation on fish, wildlife, and related environmental 

values in the permit and adjacent areas and use that information to modify operations or take 

other action to avoid or minimize adverse impacts on those values.  

 

 As written, proposed subsection (c)(1) would require operators to adopt a modified mining 

schedule depending on the life cycle events of local wildlife.  There is no need to operate on a modified 

schedule for wildlife communities that are in abundance.  Section 102(f) of SMCRA demands a balance 
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between economic development and environmental protection – a balance the proposed section does 

not achieve.  The ESA protects threatened and endangered species and members of the industry have 

voluntarily engaged in best practices designed to mitigate impacts to non-listed species in the past.  We 

do not believe there is a compelling reason to require operators to alter operations to accommodate 

those wildlife communities that regularly occur in abundance.  

 With respect to proposed subsection (c)(3), we suggest that the regulatory authority be given 

clear discretion to allow operations within 100 feet of a perennial or intermittent stream on a case-by-

case basis.  If OSM proceeds with proposed §§ 780.16 and 784.16, we suggest changing “to the extent 

possible” to “the extent practicable.”    

 OSM should delete subsection (c)(5), which would require operational changes depending on 

changes to fish, wildlife, and related environmental values.  Anthropomorphic and natural events (such 

as disease, predation, or natural decline) other than mining can affect communities either separately or 

in combination with mining.  Proposed subsection (c)(5) could be read to require automatic operational 

changes if certain environmental events occur irrespective of any showing that the environmental event 

is caused by mining.   

 Proposed subsection (d)(2) would require enhancement measures if the mining operation 

would result in the long-term loss of native forest, other native plant communities, or a segment of a 

perennial or intermittent stream.  As drafted, proposed (d)(2) is in excess of the authority granted to 

OSM.  Section 515(b)(24) of SMCRA allows the regulatory authority to require enhancement of fish 

and wildlife resources “where practicable.”  Proposed subsection (d)(2) would unilaterally require 

enhancement under certain circumstances not related to whether enhancement is practicable and 

therefore contradicts SMCRA.  

 Finally, proposed subsection (e)(1)(ii) would allow USFWS to review fish and wildlife 

protection and enhancement plans even when the resource information does not include listed species.  

USFWS review of plans that do not concern listed species could lead to significant permit delays while 



 

 

22 

 

achieving only marginal environmental benefits.  In its preamble OSM does not list any other industries 

that must submit to USFWS for potential review fish and wildlife enhancement plans not concerning 

threatened or endangered species.  Additionally, in the preamble OSM suggests that the proposed 

amendments are in response to consultation with USFWS regarding “compliance with the Endangered 

Species Act,” which seems to imply that OSM may not have consulted with USFWS with respect to 

reviews of plans not containing threatened or endangered species.  If OSM has not consulted with 

USFWS regarding proposed subsection (e)(1)(ii), it should do so.  

Sections 780.19 and 784.19:  What baseline information on hydrology, geology, and aquatic 

biology must I provide?  

 

 Proposed §§ 780.19 and 784.19 are unreasonably broad and significantly more demanding on 

the industry than the current regulations.  The proposed subsections completely overhaul the permit 

application requirements concerning baseline resource information.  OSM should remove the 

following proposed provisions that would require permittees to: 

 assess the seasonal characteristics of any underground mine pool present within the proposed 

permit area or adjacent areas, including information regarding seasonal changes in quality, 

quantity, and flow patterns; 

 

 install groundwater monitoring wells with monthly monitoring for at least 12 months prior to 

application submittal (“At a minimum, for each aquifer, we propose to require monitoring 

points upgradient and downgradient of the proposed permit area and within the proposed 

permit area to ensure collection of data sufficient to fully describe baseline groundwater 

conditions.”); 

 

 test groundwater and surface water sources for an additional 13 parameters not currently 

required by the regulations, including selenium, total dissolved solids, and specific 

conductance; 

 

 assess the biological condition of each perennial and intermittent stream within the proposed 

permit area or within an adjacent area that would receive discharges from the proposed 

operation (stream data must include an array of aquatic organisms including identification of 

benthic macroinvertebrates to the genus level); and 

 

 pay for a third party to corroborate the baseline data through simultaneous sample collection 

and analysis, use of field measurements, or comparison of application data with application or 

monitoring data from adjacent operations (the regulatory authority may elect in the alternative 

to conduct simultaneous sampling to corroborate applicant baseline data). 
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 The water quality monitoring requirements are particularly problematic.  OSM proposes to 

require groundwater and surface water monitoring monthly, for 12 consecutive months, to establish 

baseline water quality.  However, the 12 consecutive months of monitoring must occur in the complete 

absence of mild drought or flood conditions.  The Palmer Drought Severity Index for historical data in 

Pennsylvania, West Virginia, and Kentucky from 2000-2014 shows that West Virginia experienced 

only three calendar years (2008, 2013, and 2014) in which neither flood nor drought conditions were 

present.  Pennsylvania experienced only two years (2013 and 2014) and Kentucky did not experience 

even one year without flood or drought conditions.  Therefore, a permit applicant will likely be required 

to collect data for several years simply to submit a complete permit application under the proposed 

rule.   

 Additionally, the proposed rule would not allow operators to extrapolate seasonal variations in 

groundwater and surface water quality by applying reasonable predictive tools to existing data 

collected within the same watershed.  OSM provides no scientific basis for disproving the accuracy of 

reasonable predictive tools currently utilized by operators, only mentioning that “our past experience 

indicates that extrapolation is not a reliably accurate method to document and describe seasonal 

variation.”  OSM should continue to allow regulatory authorities to accept reasonable predictive tools.   

 The proposed rule does not set a limit regarding how far from the proposed permit area the 

regulatory authority may require baseline data.  The current and proposed rules only limit baseline data 

requirements to those areas that are “adjacent.”  We are concerned that regulatory authorities could 

interpret “adjacent” to include an overly broad area, potentially every downstream water source in the 

HUC-12 watershed.       

 As noted previously, §§ 780.19(k) and 784.19(k) would allow the regulatory authority to render 

the permit “void from the date of issuance” and order the permittee to “cease mining-related activities 

and immediately begin to reclaim the disturbed area” if a permittee inadvertently fails to identify an 
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objectively foreseeable future use.  OSM should delete proposed §§ 780.19(k) and 784.19(k).  A permit 

should not be voided where both the permittee and the regulatory authority’s professionals do not 

foresee a future water use that could be precluded by the mining activities.   

Sections 780.21 and 784.21:  What requirements apply to preparation and review of the 

cumulative hydrologic impact assessment (CHIA)? 

 

 In response to OSM’s invitation to comment on whether the rule should also require that the 

regulatory authority establish water quality corrective action thresholds – PCA believes it should not.   

The responsibility of permit compliance is on the permittee.  There are many effects on water quality 

in addition to mining and operators should not be required to take corrective actions in response to 

water quality degradations not caused by mining activity.   

Sections 780.24 and 784.24:  What requirements apply to the postmining land use? 

 

 OSM should delete proposed subsections (b)(1) and (d).  Proposed subsection (b)(1) would 

require that the applicant show a reasonable likelihood that proposed higher or better land uses will be 

achieved after mining and reclamation, as documented by real estate and construction contracts or 

plans for the installation of any necessary infrastructure.  OSM presents only anecdotal evidence to 

support the proposition that the current regulations are insufficient to reliably achieve proposed land 

uses that are higher or better.  Additionally, it is impractical to expect operators of long-term mining 

operations to present evidence such as real estate and construction contracts to support the proposition 

that the mined area will in fact achieve the proposed reclamation land use years prior to the completion 

of reclamation activities.  It appears questionable whether regulatory authorities would even have the 

expertise necessary to evaluate the likelihood that such contracts will ensure the selected land use.  

 Proposed subsection (d) would require a demonstration that the size and characteristics of 

mining-related structures to be retained for postmining land use (other than roads and impoundments) 

are consistent with and proportional to the needs of the postmining land use.  The proposed subsection 

is likely to lead to economic waste, as structures that could have been utilized by successive landowners 
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or tenants are torn down during reclamation.   

Section 780.28 and 784.28:  What additional requirements apply to proposed activities in, 

through, or adjacent to streams?  

 

 Proposed subsection (b) would require operators proposing to conduct activities within 100 

feet of a perennial, intermittent, or ephemeral stream to establish a 100 foot riparian corridor on each 

side of the stream irrespective of whether: (1) a 100 foot riparian corridor was present prior to the 

commencement of activities; (2) a 100 foot riparian corridor was present prior to human development; 

and (3) the activities occurred within a forested portion of the corridor.  OSM should revise the 

proposed regulations to require operators to reclaim only those portions of the 100 foot corridor 

actually disturbed during surface activities.    

OSM should not include ephemeral streams within this subsection.  As the preamble notes, in 

Appalachia “it is impossible to conduct surface mining without disturbing a number of minor natural 

streams . . .”  As drafted, therefore, the proposed subsections would be mandatory for all coal mining 

operators in Appalachia and significantly increase the expense of coal mining in the region.  Applying 

the significant regulatory provisions found in proposed §§ 780.28 and 784.28 to all types of streams 

without a detailed analysis of the costs imposed on the industry would likely violate § 102(f) of 

SMCRA.   

PARTS 816 AND 817 – PERMANENT PROGRAM PERFORMANCE STANDARDS – 

SURFACE MINING ACTIVITIES  

 

Sections 816.34 and 817.34: How must I protect the hydrologic balance? 
 

   

 Proposed subsection (d)(2) would require the permittee to prepare a report which must be 

certified by a registered professional engineer and submitted to the regulatory authority within 48 hours 

of cessation of certain precipitation events.  OSM should delete the proposed requirement, which would 

be burdensome to operators and yield, at best, marginal environmental benefits.  The preamble does 

not identify the science behind the 48 hour requirement and in our experience it may take longer than 
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48 hours for conditions to return to base flow, especially in the circumstances identified by (d)(1).  

Given the significant differences in regional topography, a one-size-fits-all approach to monitoring the 

effects of certain precipitation events appears unworkable.   

Sections 816.35, 816.36, 817.35, and 817.36:  How must I monitor groundwater?  How must I 

monitor surface water?  

 

 The proposed surface water and groundwater monitoring requirements would require sampling 

until the entire bond amount for the monitored area has been fully released.  The proposed amendments 

do not account for those rare situations in which the bond amount may never be fully released because 

of a post-mining discharge.  If the operator and regulatory authority enter into a corrective action, such 

as a consent order and agreement containing a treatment trust fund to secure treatment of the discharge, 

continued monitoring of the discharge consistent with the consent order and agreement is appropriate 

– but not continued monitoring of the surface water and groundwater.   As written, subsection 

(d) would require the operator to apply for a permit revision to cease monitoring activities.  However, 

it is unclear whether the operator must demonstrate both (d)(1) and (d)(2) or only one of (d)(1) or (d)(2) 

because the two subsections are not separated by a conjunction.  An operator that enters into a 

corrective action and trust fund agreement with the regulatory authority should not be required to 

demonstrate the factors listed in (d)(2), which may not be possible to meet in all instances of continued 

post-mining discharges.  OSM should clarify so that the operator need only satisfy (d)(1) or (d)(2). 

 

Sections 816.57 and 817.57:  What additional performance standards apply to activities in, 

through, or adjacent to perennial or intermittent streams? 

 

 Proposed subsection (b)(4) would require enhancement measures where the stream to be mined 

through or diverted is degraded prior to mining.  As drafted, proposed (b)(4) exceeds the authority 

granted to OSM.  Section 515(b)(24) of SMCRA allows the regulatory authority to require 

enhancement of fish and wildlife resources “where practicable.”  Proposed subsection (b)(4) would 

require enhancement whether enhancement is practicable or not.   
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Sections 816.97 and 817.97:  How must I protect and enhance fish, wildlife, and related 

environmental values? 

 

 Proposed subsection (d) should either be amended or deleted entirely.  In particular, proposed 

(d)(4), which would require operators to fence, cover, or use other appropriate methods to exclude 

wildlife from certain ponds, would involve significant expense to operators with only limited 

environmental benefits, especially as applied to those situations not involving endangered or threatened 

species.  Additionally, proposed (d)(5) would require that the operator reclaim and reforest lands that 

were forested at the time of application and lands that would revert to forest under conditions of natural 

succession regardless of the post-mining land use.  OSM should modify (d)(5) to require reforestation 

only as consistent with post-mining land uses.  

 Proposed subsection (g) would require, where appropriate for wildlife management and crop-

management practices, that the operator intersperse crop fields with trees, hedges, or fence rows to 

break up large blocks of monoculture.  Subsection (g) should be amended to clarify that the operator 

and surface owner may determine whether trees, hedges, and fence rows are appropriate for the post-

mining crop-management practices.   

 Finally, proposed subsection (j) would prohibit the permittee from conducting any surface 

activity that would jeopardize the continued existence of a species that USFWS has proposed for 

listing.  The ESA fully protects endangered and threatened species. However, the proposed rulemaking 

would extend protections to some species proposed for listing that USFWS subsequently elects not to 

list after the appropriate notice and comment period.  Because the proposed rulemaking would extend 

ESA-level protection for species not found to be threatened or endangered, proposed subjection (j) 

should be deleted. 

 

Sections 816.104 and 817.104:  What special provisions for backfilling, grading, and surface 

configuration apply to sites with thin overburden?  

 

 We oppose the addition of the word “any” before “mining,” which OSM intends to add to 
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clarify that when the permit area has been previously mined, the postmining surface configuration must 

be the surface configuration that existed before any mining, not the surface configuration that existed 

immediately prior to the current permit.  In many parts of Appalachia, mining has been ongoing for 

over 100 years, and in much of Pennsylvania no documentation exists regarding the premining surface 

configuration.  Without such documentation, compliance with proposed subsection (a)(1) would be 

impossible for certain operators.  Additionally, the proposed rule would require remining operators to 

shoulder a disproportionate reclamation burden.  Requiring remining operators to reclaim to premining 

conditions would provide a disincentive to remining and result in greater environmental harm by 

encouraging operators to develop new sites.   

Sections 816.116 and 817.116:  What are the standards for determining the success of 

revegetation?  

 

 In the preamble, OSM states that it interprets the proposed subsections to require reclamation 

that will support both the premining land use and any higher or better uses elected in the reclamation 

module.  “For example, if the approved postmining land use is pasture, but the land was used for 

cropland before mining, proposed 30 CFR 780.12(e) and 816.22 would require that the soil be 

reconstructed in a manner that would restore the site’s capability to support cropland.”  Requiring 

additional reclamation on the pure speculation that the site might one day support a different land use 

than that specified in the reclamation module appears inefficient and therefore OSM should delete the 

proposed requirements.   

IV. Conclusion  

PCA would welcome any opportunity to discuss its comments further with OSM.  The entire 

rulemaking should be withdrawn until OSM reconsiders the process used to generate the Draft RIA 

and Draft EIS.  A sound economic analysis of the coal reserves that would be “sterilized” as a result 

of the proposed rulemaking and state agency consultation with respect to the Draft EIS are critical to 

the general public’s understanding of the contents of the proposed rulemaking and their effect.  If 
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OSM proceeds with the current rulemaking, fundamental changes to the proposed language are 

required.  As currently drafted, aspects of the proposed rulemaking exceed OSM’s authority under 

SMCRA, would make compliance with the regulations practically impossible, and would give 

regulatory authorities nearly unlimited discretion in determining whether an operator is complying 

with the regulations.  We suggest that OSM amend the proposed regulations to ensure compliance 

with SMCRA and to provide operators with the regulatory certainty necessary to efficiently provide 

the Nation with a reliable, essential source of coal.   

 

Thank you for the opportunity to offer these comments. 

 

Sincerely, 

 

 

John Pippy 

CEO, Pennsylvania Coal Alliance  
 


